UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN FEDERATION OF LABOR
AND CONGRESS OF INDUSTRIAL
ORGANIZATIONS and DNC SERVICES:
CORPORATION DEMOCRATIC
NATIONAL COMMITTEE

Plaintiffs, :
v. : Civil Action No.
01-1522 (GK)
FEDERAL ELECTION COMMISSION

Defendant.

MEMORANDUM OPINION

Plaintiffs are the American Federation of Labor and Congress
of | ndustri al Organi zations (“AFL-CIO') and DNC Services
Cor poration/Denocratic National Conmittee (collectively, “DNC).
They bring this action to prevent disclosure by Defendant, the
Feder al El ection Conmission (“FEC or “Conmi ssion”), of
approxi mately 6,000 pages of docunents obtained during the FEC s
i nvestigation of Plaintiffs.

As a prelimnary matter, this Court observes that this is a
case in which, to put it colloquially, “what is sauce for the
Denocratic goose” wll also be “sauce for the Republican gander.”
The legal issue raised in this case is critical to all players in

the political arena because it concerns the FEC s statutory



authority to disclose to the public--and to political opponents--
extraordinarily sensitive political information that woul d not be
avai l able in the absence of an investigation of conplaints filed
with the FEC. That information includes plans and strategies for
W nni ng el ections, materials detailing political and associ ati ona
activities, and personal information concerning hundreds of
enpl oyees, volunteers and nenbers of the Plaintiff organizations.

The matter is now before the Court on the Mdtions for Summary
Judgnent of Plaintiffs [#15] and Def endant [ #29]. Upon
consi deration of the notions, oppositions, replies, the Mdtions

Hearing held in this matter on Novenber 1, 2001, the am cus curiae

brief of the Janes Madi son Center for Free Speech,® and the entire
record herein, and for the reasons discussed below, the Court
concludes that the FEC s decision to disclose the docunents
obtained during its investigation of Plaintiffs is arbitrary,
capricious and contrary to |aw. The confidentiality nmandate of
t he Federal Election Canpaign Act (“FECA” or “Act”), 2 U S.C 8§
431-55, and the Comm ssion’s own i npl enmenting regul ations, clearly

prohibit the FEC from disclosing the nore than 6,000 pages of

! The Janes Madi son Center for Free Speech (“Janes Madi son
Center”) is the educational arm of the Janmes Madi son Center
Inc., a non-profit corporation that supports litigation and
public education activities involving First Amendment i ssues.
The Janes Madi son Center filed an am cus curiae brief in support
of Plaintiffs.




docunents in issue. Accordingly, the Court grants Plaintiffs
Motion for Summary Judgnent and denies Defendant’s Motion. 2
I. BACKGROUND

Plaintiffs AFL-CIO and DNC bring this action under the
Adm ni strative Procedure Act (“APA’), 5 U S.C 8 706(2)(A, to
enjoin Defendant FEC from disclosing thousands of docunents
pertaining to its investigation of Plaintiffs. The FEC
investigated Plaintiffs pursuant to conplaints alleging that their
activities in connection with the 1996 el ection year violated the
Federal El ection Canpaign Act. Plaintiffs maintain that disclosure
of docunents pertaining to that investigation would violate the
confidentiality provi si on of FECA, namel y 2 U S C 8
437g(a) (12) (A); the Privacy Act, 5 U.S.C. 8 552a(e)(7); Exenptions
3 and 7(C) of the Freedom of Information Act (“FOA"), 5 US.C §
552(b)(3) and (7); and the First Anendnent.

A. Overview of the FEC’s Enforcement of FECA®

The FEC is an independent, federal agency charged with the
exclusive jurisdiction to adm ni ster and enforce FECA. FECA permts

any personto file an admnistrative conplaint with the FEC al | egi ng

2 The Court greatly appreciates the high quality of briefing
and oral argunent presented by counsel in this matter.

® The process by which the FEC enforces FECA is set forth
fully in 2 US. C 8§ 437g, which is known as the *“Enforcenent”
provi si on.



vi ol ation thereof. 2 US. C § 437g9(a)(1). Once a conplaint is
filed alleging violations of FECA, the FEC notifies any and all
respondents® and invites witten responses. 2 U S.C 8§ 437g(a)(1).
The FEC then reviews the conplaint and any responses filed thereto
to determ ne whether there is “reason to believe” that a violation
of FECA has occurred or is about to occur. 2 U S.C. 8§ 437g(a)(2).
If the FEC determines that there is “reason to believe” that FECA
has been or will be violated, it undertakes an “investigation” of
the alleged violation. 2 U S. C. 8§ 437g(a)(2). After conpletion of
an i nvestigation, the Conm ssion votes on whether there is “probable
cause” to believe FECA has been violated. 2 U S.C. § 437g(a)(3).
If the Comm ssion finds that there is no probable cause to believe
that a violation of FECA has occurred, the investigation is closed
and the case is dismssed. Conpl ai nants may challenge this
dism ssal in federal district court. 2 U S.C. 8§ 437g(a)(8)(A. If,
on the other hand, the Conm ssion concludes that there is probable
cause to believe that FECA has been violated, it nust first attenpt
conciliation, and failing that, my seek enforcement of FECA in
federal district court. 2 U S . C. 8§ 437g(a)(6)(A).
B. The FEC’'s Investigation of Plaintiffs

Bet ween Decenber of 1995 and Novenber of 1996, the FEC recei ved

* A respondent may be any person alleged in the conplaint to
have commtted a violation of FECA. 2 U S.C. § 437g(a)(1),(3).
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el even conplaints alleging that Plaintiffs’ activitiesin connection
with the 1996 el ection year violated FECA. One conplaint was filed
by the National Republican Senatorial Commttee, and the remaining
ten were filed by the National Republican Congressional Committee
and an i ndependent political action commttee chaired by Aiver L
North. Those conplaints alleged that the AFL-ClOand its affiliated
uni ons had coordinated their federal canpaign activities with the
Denocratic Party, the Wite House, and individual candi dates.

On June 17, 1997, upon review of the eleven conplaints and
Plaintiffs’ witten responses thereto, the Comm ssion found “reason
to believe” that Plaintiffs had viol ated FECA by nmaking illegal in-
kind contributions.®> Thereafter, the Comm ssion undertook a formal
“investigation” of Plaintiffs. On July 11, 2000, after a three-year
I nvestigation, the Conm ssion determ ned that there was no “probabl e

cause” to believe that FECA had been violated and dism ssed the

®> Specifically, the Conmi ssion found reason to believe that
uni on expendi tures may have been converted into unl awful
contributions in violation of 2 U.S.C. 8§ 441b(a) because
opportunities for “coordination” may have exi sted between the
uni ons and various Denocratic Party conmittees and candi dat es,
including the DNC. The Conm ssion found that there was no reason
to believe that the content of nedia advertisenents and ot her
publ i ¢ conmuni cati ons sponsored by the AFL-Cl O vi ol ated FECA.
See Pls.” Statenent of Material Facts As To Which There is No
Genui ne Dispute (“Pls.” Statenent”) § 7; Certified Adm nistrative
Record (“CAR’), Tab 34, p. 187.



conplaints against Plaintiffs.® Conplainants did not appeal the
FEC s di sm ssal

C. The FEC’'s Disclosure Decision

On April 19, 2001, the FECnotified Plaintiffs that it intended
to nake publicly available a portion of the investigatory file
pertaining to the conplaints filed against Plaintiffs. In
particular, the FEC inforned Plaintiffs that it planned to rel ease
some 6,000 pages fromthe FEC s investigatory file, which totals

45,000 to 55,000 pages.’ The FEC planned to do so by transferring

® During the pendency of the investigation, the FEC i ssued
revised regulations in response to FEC v. Christian Coalition, 52
F. Supp. 2d 45 (D.D.C. 1999). Christian Coalition limted the
ci rcunst ances under which the FEC coul d establish unl awf ul
coordination of activities under FECA. The FEC dism ssed the
case against Plaintiffs subsequent to issuance of the revised
regul ati ons.

" The 45,000 to 55,000 pages conprise responses to the
nunmer ous subpoenas issued by the FEC to Plaintiffs and to nore
than 150 individuals added to the case as respondents and as
third-party witnesses during the course of the investigation of
Plaintiffs. Anong the respondents to the subpoenas were the
White House, the Cinton/ Gore ‘96 Canpai gn, the Denocratic Senate
Canpai gn Comm ttee, the Denocratic Congressional Canpaign
Committee, three of the AFL-CIO s political and nedia
consul tants, and nore than 100 Denocratic candi dates for Congress
whom t he Conm ssion added to the case as respondents. See
Decl aration of Mchael B. Trister (“Trister Decl.”) Y 7-8; Pls.
Statenent Y 29.

The information submtted by respondents conprises narrative
statenents, declarations and docunments concerning the AFL-CI O s
tel evision and radi o adverti senents and numerous other activities
and incidents that the Conm ssion believed may have presented
opportunities for coordinati on between unions and Denocratic
candi dates and comm ttees, such as neetings involving AFL-CI O

6



the foll owi ng docunents to mcrofiche and placing theminits Public
Records Room the eleven conplaints filed with the Conm ssion
against Plaintiffs, includingall attachnents; Plaintiffs’ responses
to the conmplaints, including all supporting affidavits; al
correspondence between Plaintiffs, their counsel and the FEC
notions submtted by parties to the FEC, answers to interrogatories
and ot her di scovery requests submtted to the FEC by respondents and
W tnesses; reports submtted to the FEC by Ceneral Counsel; and
certifications of all actions taken by the Conm ssion during its
i nvestigation.

In three separate letters, of May 4, May 8, and May 11, 2001,

Plaintiffs requested that these docunents not be nmade public and

officers and Denocratic officials. See Trister Decl. § 9; Pls.
Statement q 30.

A significant portion of the information, totaling many
t housands of pages, relates to the Denocratic Coordi nated
Canpaign Plans for nearly every Denocratic state party
organi zation in the country. The Coordi nated Canpai gn Pl ans are
witten plans and tinetables for specific political operations,
i ncluding voter-identification and get-out-the vote prograns.
The plans contain detailed information about the Denocratic
Party’ s strategy for winning elections in a given state,
including the results of strategy discussions anbng party
officials, calculations of how many voters in particular voting
groups (e.d., geographic, ethnic, gender) are needed to achieve
Denocratic victories, techniques for identifying voters, and
strategies for how and when to contact groups of voters. O her
materials in the investigative file include nenoranda of internal
del i berations anong the DNC and its state Denocratic Party
organi zations and consultants, as well as spreadsheets descri bing
finance plans for the coordinated canpai gn operations. See Pls.
Statenment 7 31, 33.



expl ai ned that they believed disclosure would violate, inter alia,
a confidentiality provision of FECA, nanely 8§ 437g(a)(12)(A). That
provision states in full:

Any notification or investigation made under this section

shall not be made public by the Conmi ssion or by any

person wthout the witten consent of the person

recei ving such notification or the person with respect to

whom such i nvestigation is nade.
2 US C 8 437g(a)(12)(A). Plaintiffs further explained that the
proposed di scl osure woul d reveal confidential and highly sensitive
i nformati on about howthe Denocratic Party carries out its political
progranms and about the AFL-CIO s political activities, strategies
and tactics.® Plaintiffs also argued that because the docunents
contai n nanes and i dentifying information of hundreds of Plaintiffs’
enpl oyees, officials, and volunteers, disclosure would violate FO A
Exenptions 4 and 7(C).°

The FEC denied Plaintiffs’ requests on July 10, 2001, on the

grounds that FECA and FO A requi red di scl osure of the investigative

8 For exanple, anpong the materials to be disclosed are the
Coor di nated Canpaign Plans for North Carolina, Nebraska and Ohio.
As explained in note 7 supra, these plans contain confidential
and sensitive information about the Denocratic Party’s strategies
for winning elections in those states. See Pls.’” Statenent | 31.

° In particular, Plaintiffs maintain that disclosure would
enbarrass these persons and have an adverse effect on their
ability to recruit individuals as enpl oyees, nenbers or
volunteers in the future. See Pls.’ Statenent Y 34-35.
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file.® Plaintiffs filed this action seeking to enjoin disclosure
of these docunents. On July 17, 2001, the Court entered a
prelimnary injunction, which was consented to by all parties and
whi ch prohibited disclosure of the docunents in question.
II. STANDARD OF REVIEW

The parties have filed notions for summary judgnent. Sumary
judgment will be granted when the pleadings, depositions, answers
to interrogatories and adm ssions on file, together wth any
affidavits or declarations, showthat there is no genuine issue as
to any material fact and that the noving party is entitled to
judgnent as a matter of law. Fed. R Cv. P. 56(c).

Furthernore, because this action is a challenge to the FEC s
decision to disclose docunents, it, |ike other agency actions, is

reviewed under the arbitrary and capricious standard of the APA

0 The Conmi ssion voted to release on July 17, 2001, a copy
of the same nmaterials to an Associ ated Press reporter pursuant to
a FOA request. See Def.’s Statement of Material Facts (“Def.’s
Statenent”) | 37.

' Parties consented to an entry of a prelimnary injunction
and to disclosure of the follow ng four docunents: (1) the FEC s
two- page “Certification” of its decision to disnmss the case
against Plaintiffs, dated July 12, 2000; (2) the 51-page Ceneral
Counsel s Report of June 12, 2000, recomendi ng that the FEC
dism ss the conplaints against Plaintiffs; (3) the Statenent of
Reasons i ssued by Conmi ssioner Scott E. Thomas on Septenber 5,
2000, setting forth the reasons for dismssal; and (4) the
conciliation agreenent between the FEC and the Denobcratic
Republ i can- I ndependent Voter Education Commttee (“DRIVE'). See
July 16, 2001 Prelimnary Injunction Order at 2; see Transcript
of Hearing for Mdtion for Tenporary Restraining Order at 4:12-16.
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See 5 U.S.C. § 706(2)(A).
III. ANALYSIS
A. The FEC’s Disclosure Decision Is Not Entitled to Chevron
Deference Because The Plain Meaning of § 437g(a) (12) (&)
Prohibits Disclosure.

Plaintiffs’ principal argunent is that 8§ 437g(a)(12)(A) of
FECA, which is the statute’'s ~confidentiality provision,
unanbi guously prohibits disclosure of the investigative file. As
this case involves the question of the FEC s interpretation of a

provi si on of FECA, the Court proceeds according to the famliar two-

step inquiry of Chevron U S.A., Inc. v. Natural Resources Defense

Council, Inc., 467 U.S. 837, 842-43 (1984).

Under the first step of Chevron, the reviewing court nmnust
ascertain the plain nmeaning of the statute. To that end, a court
“must  first exhaust the ‘'traditional tools of statutory
construction,’” to determ ne whether Congress has spoken to the

preci se question at issue.” Natural Resources Defense Council, Inc.

v. Browner, 57 F.3d 1122, 1125 (D.C. Cr. 1995)(quoting Chevron, 467
US at 843 n.9). In particular, a court considers the text of the
particul ar provision under exam nation, its statutory context, and

its purpose. Anerican Bankers Association v. National Credit Union

Adm nistration, 271 F.3d 262, 265 (D.C. Cr. 2001); County of Los

Angel es v. Shalala, 192 F. 3d 1005, 1014 (D.C. G r. 1999); Southern

California Edison Co. v. FERC, 116 F.3d 507, 515 (D.C. Gr. 1997);
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If this search yields a clear result, then Congress has expressed
its intention as to the question, and deference i s not appropri ate.

See Hammontree v. NLRB, 894 F.2d 438, 441 (D.C. Cr. 1990). I f,

however, "the statute is silent or anbiguous with respect to the
specific issue,"” Chevron, 467 U S. at 843, Congress has not spoken
clearly, and the Court proceeds to the second step of Chevron. At
that stage, a perm ssible agency interpretation of the statute
merits judicial deference. |d.

As di scussed bel ow, upon exam nation of the traditional tools
of statutory construction, including a review of the text,
| egi sl ative purpose, and statutory context of § 437g(a)(12)(A), the
Court concludes that the plain neaning of § 437g(a)(12)(A) clearly
prohi bits disclosure of the investigative docunents in issue.

1. Text of § 437g(a) (12) (A)

The first “traditional tool of statutory construction” is
exam nation of the text. Section 437g(a)(12)(A) provides that:

Any notification or investigation made under this section

shall not be made public by the Comm ssion or by any

person wthout the witten consent of the person

recei ving such notification or the person with respect to
whom such investigation is made.

2 US C 8§ 437g(a)(12)(A) (enphasis added).
It is undisputed by the parties that this section clearly
prohibits the FEC from di sclosing information concerning on-going

i nvestigations under any circunstances w thout the witten consent
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of the subject of the investigation. See also In re Sealed Case,

237 F.3d 657, 667 (D.C. Gr. 2001). It is also undisputed that the
FEC seeks to nmke information concerning the investigation of
Plaintiffs public and that Plaintiffs have not consented to such
di scl osure. In light of this, the FEC recognizes that §
437g(a) (12) (A) woul d ordinarily bar disclosure of the docunents at
I ssue, but contends that disclosure is neverthel ess appropriate
because 8 437g(a)(12)(A) ceases to apply and, in effect, expires
once an investigation ends. See Transcript of Mtions Hearing of
Novenber 1, 2001 (“Modtions Hearing Tr.”) at 37:12-14 (“[I]t is the
Comm ssion’s |long-standing interpretation of [437g(a)(12)(A)] that
it applies only to on-going enforcenent actions...[.]”).

However, there is absolutely nothing in the text of §
437g(a) (12) (A) to suggest that its protections | apse as soon as the
FEC term nates its investigation. Section 437g(a)(12)(A) contains
no language limting its effect to a discrete period of tine. It
is a cardinal principle of statutory construction that statutes or
sections thereof, once enacted and unless explicitly providing to
the contrary, continue in force until abrogated by subsequent action
of the legislature. See 2 Norman J. Singer, Sutherland Statutory
Construction 8 34.1 (6th ed. 2001). Had Congress intended 8§
437g(a)(12)(A) to expire wupon the conclusion of an FEC

investigation, it certainly knewhowto draft | anguage to acconplish
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t hat goal

Furthernore, to permt the FEC to read a tenporal |limt into
the protections of 8 437g(a)(12)(A) would afford the Comm ssion
greater authority to di scl ose confidential information than Congress

expressly authorized by statute. See In Re Sealed Case, 237 F.2d

at 670 (“Agencies are not enpowered to carve out exceptions to

statutory limts on their authority.”)(relying on Railway Labor

Executives’ Ass’'n v. Nat’'l Mediation Bd., 29 F.3d 655, 671 (D.C.

Cir. 1994)(en banc) (“Were courts to presune a del egati on of power
absent an express withhol di ng of such power, agencies woul d enjoy
virtually limtless hegenony, a result plainly out of keeping with
Chevron.”)).
2. Congressional Purpose

An exam nation of the purpose behind 8 437g(a)(12)(A
strengthens the conclusion that it applies whether an FEC
I nvestigation is on-going or closed. The undisputed purpose of 8§
437g9(a)(12)(A) is to protect an innocent accused party from

di scl osure of the fact of investigation. See In Re Seal ed Case, 237

F.3d at 667 (D.C. Cir. 2001)(“plain | anguage of [437g(a)(12)(A) and
inplementing regulations]...create astrong confidentialityinterest
anal ogous to that protected by Fed. R of Cimnal Procedure
6(e)(6). 1In both contexts, secrecy is vital to protect an i nnocent

accused who is exonerated from di sclosure of the fact that he has

13



been under investigation.”).

There is no reason to conclude that this confidentiality
interest applies with less force or ceases to apply at all once an
i nvestigation ends. To the contrary, the confidentiality interest
of an innocent accused is, if anything, greater once an

i nvestigation is closed and that innocent party is exonerated from

all charges. Thus, Defendant’s position of maintaining the
confidentiality of all investigative materials pertaining to an
accused while under investigation, but then disclosing that very
same i nformati on once the accused has been exonerated, runs counter
to the Congressional intent to protect innocent parties that
ani mates 8§ 437g(a)(12)(A).
3. Statutory Context

Revi ew of the statutory context of 8§ 437g(a)(12)(A) further
denonstrates that the FEC s interpretationis contrary to the plain
nmeani ng of 8§ 437g(a)(12)(A).

a. The FEC’'s Interpretation Renders Other Sections
of § 437g Superfluous

Def endant’s reading would render other sections of § 437g

super fl uous. See Arkansas Best Corp. v. CIR 485 U S 212, 218

(1988) (an interpretation of statutory provi sion that renders anot her
superfluous cannot be correct). For exanple, although 8§

437g(a) (12)(A) contains notinmelimt, it does contain an excepti on,
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which would be rendered totally unnecessary under Defendant’s
interpretation. That exceptionis containedin 8 437g(a)(4)(B)(ii),
whi ch provi des that:

If a conciliation agreenent is agreed upon by the
Comm ssi on and the respondent, the Commi ssion shall nake
public any conciliation agreenent signed by both the
Conmi ssion and the respondent. |[|f the Conm ssion nmakes
a determ nation that a person has not violated this Act
or chapter 95 or chapter 96 of Title 26, the Conm ssion
shal | make public such determ nation

2 US C 8 437g(a)(4)(B)(ii)(enphasis added).

As this | anguage reveals, 8 437g(a)(4)(B)(ii) permts only two
di scl osure exceptions to 8 437g(a)(12)(A)’s general prohibition on
di scl osure: conciliation agreenents and determ nations of non-
violation of FECA Def endant, however, nmaintains that all
information in the investigative file my be rel eased because 8§
4379(a)(12)(A) no longer applies once an investigation ends. | f
Defendant is correct, then there would be no need for 8§
437g(a) (4)(B)(ii), which expressly limts release of materials to
the “conciliation agreenment” and an FEC “determ nation” of non-

vi ol ati on.

b. The FEC’s Interpretation Contradicts the Plain
Language of Other Sections in § 437g.

The FEC argues that 8 437g(a)(4)(B)(ii), rather than

functioning as an exceptionto 8 437g(a)(12)(A), servestotermnate
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its protections once the FEC closes a case. ™ The FEC concl udes
that 8 437g(a)(4)(B)(ii) is, in effect, the statutory vehicle that

pernmits disclosure of the entire investigative file.* See Mtions

12 gpecifically, the FEC argues that disclosure of a
“determ nation” (e.g., the Certification, General Counsel’s
Report, and Statenment of Reasons) will reveal the fact that a
respondent was “investigated” by the FEC. The FEC asserts that
the only purpose of 8§ 437g(a)(12)(A) is to protect this
particular fact (i.e., the occurrence of an investigation). The
FEC mai ntains that once this fact is disclosed, the need for the
continued applicability of 8 437g(a)(12)(A) is obviated and
t herefore disclosure of the investigative file is perm ssible
under 8 437g(a)(4)(B)(ii). Mdtions Hearing Tr. at 41:10-17
(“[the determ nation] reveal[s] the fact that the AFL-CI O and the
DNC were investigated...There is nothing left from§

4379(a) (12) (A) to protect once any of the four docunents
[included in the “determination”] is released.”).

13 The Court notes that the FEC did not flesh out this
argunment until its reply brief. Moreover, its rationale
represents a shift fromits original justification for
di sclosure. I n May of 2001, and again in July of 2001, when the
Commi ssion rejected Plaintiffs’ requests to keep the
i nvestigative files confidential, the FEC asserted as bases for
di scl osure 8§ 437g(a)(12)(A), its inplenenting regulations, and
its public disclosure regulations, 11 CF. R 88 5.4(a)(3) and
(4). See CAR, Tab 12, pp. 43-44; Mdtions Hearing Tr. at 15:7-25.
By contrast, in its reply and at the Mdtions Hearing, the FEC
argued that disclosure is permtted because 8§ 437g(a)(4)(B)(ii)
actually termnates the applicability of § 437g(a)(12)(A).

Furthernore, as will be discussed in Section IIl.B infra,
the FEC s own regul ati ons denonstrate that § 437g(a)(4)(B)(ii),
rather than termnating the protections of 8§ 437g(a)(12)(A),
operates only as a limted exception to that section. The FEC
regul ati ons show that, until now, the FEC has consistently
treated the two provisions in that manner (i.e., as a broad
protective rule and an exception).

For exanple, 11 CF. R § 111.21, which the FEC promul gated
to inplenent 8§ 437g(a)(12)(A), expressly treats 11 CF. R §
111.20(a), which was promulgated to inplenent 8§

16



Hearing Tr. 37:16-19 (“The primary reason that the Comm ssion has
concluded that section 437g(a)(12)(A) doesn’'t apply to closed
investigations is section 437g(a)(4)(B)(ii).”); Def.’s Reply toits
Menorandum i n Support of its Mdtion for Sunmary Judgnent (“Def.’s
Reply”) at 3 (“[T] he di scl osure required by section
437g(a) (4)(B)(ii) exhausts the entire substance of what section
437g(a) (12)(A) requires to be kept confidential: the notification
and investigation.”). The FEC s sweeping interpretation of §
437g(a)(4)(B)(ii) to permt disclosure of the entire investigative
fileis incorrect because it is inconsistent with the plain |anguage
of that section.

First, there is no express or clearly inplied instruction in
8§ 437g(a)(4)(B)(ii) extinguishing the applicability of §
437g(a) (12) (A . Section 437g(a)(4)(B)(ii) does not nention 8§
437g(a) (12)(A) or in any way indicate that it termnates any of its
significant protections once an FEC investigation concl udes.

Second, 8 437¢9(a)(12) (A prohibits disclosure of all
information pertaining to an FEC “investigation.” Section

437g9(a)(4)(B)(ii), by contrast, permts disclosure of only the

437g(a)(4)(B)(ii), as an exception: “Except as provided in 11
CFER 111.20, no conplaint filed with the Comm ssion, nor any
notification sent by the Conm ssion, nor any investigation
conducted by the Conmm ssion, nor any findings made by the

Comm ssi on shall be nade public by the Conm ssion...”(enphasis
added). 11 CF.R 8§ 111.21(a).
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“determ nation.” Section 437g(a)(4)(B)(ii) says nothing about
permtting disclosure of information pertaining to the FEC s
underlying “investigation” as well as its “determ nation.” | f
Congress intended 8 437g(a)(4)(B)(ii) to serve as the nechani smfor
di sclosure of all files pertaining to an “investigation,” it would
have used the term“investigation,” as it did in 8 437g(a)(12)(A).
See 2A Sutherland Statutory Construction 8§ 46.05 (“Were the
| egi sl ature has carefully enployed a termin one place and excl uded
It in another, it should not be inplied where excluded.”)

In fact, Defendant’s view that 8§ 437g(a)(4)(B)(ii) term nates
8§ 4379(a)(12)(A)’'s protections and permts disclosure of the
i nvestigation would require the Court to view “determ nation” as
used in 8§ 4379(4)(B)(ii) to be synonynous with “investigation” as
used in § 437g(a)(12)(A). This, of course, it cannot do. See
e.g., 2A Sutherland Statutory Construction 8 46.05 (“Wen the
| egi sl ature uses certain |anguage in one part of the statute and
di fferent | anguage i n another, the court assunes di fferent nmeani ngs
were intended.”).

Furt hernore, although “determ nation” is not defined anywhere
in FECA, it is ordinarily used to describe a final outcone or

deci si on. ** Def endant’s view of determnation to permt full

¥ The term “determ nati on” has been defined as “[a] final
decision by a court or adm nistrative agency.” See Black's Law
Dictionary 460 (7'" ed. 1999). “Determination” has al so been

18



di sclosure of information pertaining to the “investigation” is
contrary to any plausible or ordinary wuse of the word
“determ nation.”

Def endant’ s sweepi ng view of “determ nation” is also contrary
to its particular use in 8 437g(a)(4)(B)(ii). For exanpl e,
“determ nation” is used twice in § 437g(a)(4)(B)(ii), and both uses
appear in the sane sentence: “If the Conm ssion nakes a

determination that a person has not violated this Act...the

Comm ssi on shall make public such determ nation (enphasis added).”

It is axiomati c that when Congress uses the sane word twice in one
sentence, that word has the sane neaning both tinmes. Here, it is
clear that “shall make public such determ nation” refers to the
determ nation of non-violation of FECA (i.e., determ nation of no
“probabl e cause”) that is referred to earlier in the sentence.®
Moreover, the overall structure of 8 437g reinforces the
concl usion that the | anguage “shall nake public such determ nation”
of 8 437g(a)(4)(B)(ii) permts the limted disclosure of only those

docunents relating to the “determ nati on” of no probabl e cause, not

defined as “the settling and ending of a controversy especially
by judicial decision: conclusion [or] decision.” See Wbster’s
Third New I nternational Unabridged Dictionary 616 (1993).

5 Parties agree that at a mininum the docunents to be
di scl osed under § 437g(a)(4)(B)(ii) as part of the
“determ nation” include the Certification, the General Counsel’s
Report, and Conmmi ssioner’s Statenent of Reasons. See note 11

supr a.
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the rawinvestigative materials and i nformati on submtted by parties
in confidence that are included in the “investigation” protected by
§ 437g(a)(12)(A) .1*

Therefore, Defendant’s view of 8§ 437g(a)(4)(B)(ii)--that it
termnates the force and effect of 8 437g(a)(12)(A) and justifies
di scl osure of the entire investigativefile—-fails becauseit flouts
the plain | anguage of § 437g(a)(4)(B)(ii).

In summary, based on a review of the text, |egislative purpose,
and statutory context of 8 437g(a)(12)(A), the Court concl udes that
the plain nmeaning of 8§ 437g(a)(12)(A) prohibits the FEC from
di sclosing the investigative file. For these reasons, the FEC s
decision to disclose is not entitled to deference under the first
step of Chevron, and is arbitrary, capricious and contrary to |aw
because it violates the plain neaning of 8§ 437g(a)(12)(A).

B. The FEC’s Decision is Arbitrary, Capricious and Contrary

to Law Because it Violates the Implementing Regulations of
§ 437g(a) (12) (7).

' As explained in Section Ill.A , supra, 8§ 437g provides
the basic road map for the process the Comm ssion follows in
enforcing FECA. It is clear fromthis road map, that

“determ nation” refers only to the probabl e cause determ nati on,
whi ch is one anong nmany di screte steps conprising the enforcenent
schenme of FECA as set forth in § 437g. Specifically, once a
conplaint is received, the FEC proceeds al ong the foll ow ng
course: (1) “notification” of respondents, 8 437g(a)(1l); (2)
“reason to believe” vote, 8 437g(a)(2); (3) “investigation” of
conplaint, 8 437g(a)(2); (4) probable cause “determ nation,” 88§
437g(a)(3),(a)(4) (A ; (5 “conciliation” attenpts, 8§
437g(a) (4) (A (i) and failing that, (6) an enforcenment action in
district court. 8 437g(a)(6)(A).
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The FEC s decision to disclose all investigative materials now
that its investigation of Plaintiffs has ended is also arbitrary,
capricious and contrary to |law because it violates its own
I npl ementing regulations for 8§ 437g(a)(12)(A). As an initial
matter, it nmust be noted that an agency’s interpretation of its own
regulation will prevail unless it is inconsistent with the plain

terms of the regul ation. See Everett v. United States 158 F. 3d

1364, 1367 (D.C. Gr. 1998). For the reasons discussed bel ow, the
Court finds that the FEC s decision to disclose the investigative
file flouts the plain |language of its inplenmenting regulations, and
is therefore entitled to no deference.

Section 437g(a)(12)(A), the confidentiality provision at issue,
is inplemented by 11 CF. R § 111.21(a), which provides that:?'

Except as provided in 11 C F.R 111.20, no conplaint
filed with the Commi ssion, nor _any notification sent by
t he Comm ssion, nor any investigation conducted by the
Commi ssion, nor any findings nade by t he Commi ssi on shal
be made public by the Conm ssion or by any person or
entity without the witten consent of the respondent with
respect to whomthe conplaint was filed, the notification
sent, the investigation conducted, or the finding nade.
(enmphasi s added).

11 CF.R 8 111.21(a)(enphasis added).

Significantly, t he regul ation refers to Comm ssi on

" The Court observes that Defendant has made only passing
mention of 11 CF. R 8 111.21(a) in its nearly 100 pages of
briefing.
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notifications, investigations and findings in the past tense. Thus,
because the regulation prohibits disclosure of information
pertaining to notifications that have been “sent,” investigations
t hat have been “conducted,” and subsequent findings that have been
“made” by the FEC, it clearly protects all related docunents even
after an investigation has ended and a case is dismssed.
Accordingly, the FEC s decision to disclose all materials sinply
because it closed the investigation and di sm ssed the case agai nst
Plaintiffs violates the clear mandate of 11 C F. R § 111.21(a).

The FEC argues that its decision to disclose is authorized by
t he exception referred toin 11 CF. R § 111.21(a), namely 11 C F. R
§ 111.20. That regulation provides in relevant part:

| f the Conmi ssion makes a finding of no reason to believe

or no probable cause to believe or otherw se term nates

its proceedings, it shall make public such action and t he

basis therefor no later than thirty (30) days fromthe

date on which the required notifications are sent to

conpl ai nant and respondent.
11 CF.R 8 111.20(a). Relying exclusively on the |anguage “[the
FEC] shall make public such action and the basis therefor,” the FEC
argues that 11 CF. R 8 111.20(a) permts disclosure of the entire
investigatory file. The FEC s reading is erroneous for two reasons.

First, its sweeping reading of 8 111.20(a) to permt disclosure

of the entire file would render 11 C F. R § 111.21(a) neaningless,

as all docunents that are confidential under 8§ 111.21(a) coul d--at
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the sane ti me--be di scl osed under § 111.20(a). The excepti on woul d
t herefore swallow the rule.
Second, the FEC s reading contradicts the plain |anguage of

11.CF.R 8 111.20(a). That regulation requires the FEC to “nmake

public such action and the basis therefor,” if the FEC “nmkes a
finding [of no reason to believe or no probable cause]...or
ot herwi se termnates a proceeding.” It is clear that the |anguage

“action and the basis therefor” refers to any stated reasons
supporting a final decision of the FEC (i.e., the Conm ssion’s
Certification, the General Counsel’s Report and the Conm ssion’s
Statenent of Reasons).!® The regulation does not say that the
adm nistrative record, materials submtted by parties in confidence
or years’ worth of investigation may be di scl osed as wel |.

| ndeed, any reading along those lines would exceed the limts
of disclosure permtted by the underlying statute. As discussed in
section Ill.A supra, 8§ 437g(a)(4)(B)(ii), the statute inplenented
by § 111.20(a), permts disclosure inonly two circunstances: signed
conci liation agreenents and FEC determ nati ons of no violation. The
FEC s interpretation of 8§ 111.20(a) cannot exceed the limts on
di sclosure set forth in its governing statute. The FEC s

interpretation of § 111.20(a) perm tting disclosure of any and every

8 |n fact, when the agency pronul gated these regul ations in
1980, it described this |anguage to nean “final Conm ssion
action.” Mdtions Hearing Tr. at 12:15-19.
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docunent in the investigative file exceeds the express limts on
di scl osure set forth in 8§ 437g(a)(4)(B)(ii).

Therefore, for the foregoi ng reasons, the Court concl udes that
the FEC s decision to disclose 6,000 pages of the investigative file
is arbitrary, capricious and contrary to | aw because it violates 11
C.F.R § 111.21(a).

C. The FEC’'s Decision 1is Contrary to Law Because FOIA
Exemption 7(C) Prohibits Disclosure of All Names and
Identifying Information

Plaintiffs further contend that the FECs decision is
arbitrary, capricious and not in accordance with [ aw under the APA

because disclosure would violate Exenption 7(C) of FOA  See

Canpaign for Family Farms v. dickman, 200 F.3d 1180 (8'" Cir.

2000) (reverse FO A claim may be brought under the APA to chall enge
an agency’s rel ease of docunents under FO A).

Exenmption 7(C) protects information conpiled for |aw
enforcenent purposes which, if released, could reasonably be
expected to constitute an unwarranted i nvasi on of personal privacy.
5 US C 8§ 552(b)(7)(CO.

Plaintiffs rely on Exenption 7(C) to protect the identities and
personal information of third party individuals, such as officials,
vol unt eers, nenbers and enpl oyees of the DNC and AFL-CIO who are
referred to in the investigative files. Def endant offers two

arguments in response to Plaintiffs’ claim
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1. Public Interest in Disclosure
Defendant’s first argunent is that the public interest in
di scl osure outweighs the privacy interest of individuals naned in
the investigative files. In particular, Defendant enphasizes that
the public has an interest in the results of any FEC enforcenent
i nvestigation and therefore the nanes contained in the investigatory
file my be disclosed. The FEC al so contends that disclosure wll

reveal “what the government is up to.” United States Dep't of

Justice v. Reporters Committee for Freedom of the Press, 489 U. S

749, 750 (1989).

The FEC s argunent nust fail, as this GCrcuit has established

a categorical rule that an agency nust exenpt from disclosure the
nanmes of and identifying information about private individuals
appearing in an agency’'s law enforcenent files wunless that
information is necessary to confirm or refute conpelling evidence

that the agency is engaged in illegal activity. SafeCard Services,

Inc. v. SEC, 926 F.2d 1197, 1206 (D.C. Cr. 1991).% 1In other words,

nanmes are exenpt fromdiscl osure--regardl ess of the public interest

asserted--unl ess disclosure would bear directly on illegal agency

9 Specifically, the Circuit stated: “W now hold
cateqgorically that unless access to the names and addresses of
private individuals appearing in files within the anbit of
Exenption 7(C) is necessary in order to confirmor refute
conpel l'ing evidence that the agency is engaged in illegal
activity, such information is exenpt from di scl osure (enphasis
added).” Safecard, 926 F.2d at 1206.
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activity. There are no clains of illegal agency activity in this
case. %
2. Public Domain

Def endant’s second argunent is that disclosure is permtted
because nmuch of the information is already in the public domain.
I nformati on exenpt under FO A once in the public domain, may be
di scl osed, but only upon a showing that the proposed disclosure
woul d be no greater than what is already publicly available. See

e.g., Davis v. U S. Dep't of Justice, 968 F.2d 1276, 1279 (D.C. Cir

1992) (party bears the “initial burden of pointing to specific
information in the public domain that appears to duplicate that
bei ng withheld.”).

Def endant argues that because sone naterials in connection with
this investigation have already been disclosed, many nanes and
identities contained in the investigative file are already publicly

avai |l abl e. ?2* However, even if sone nanes and i dentifying i nformation

20 Furthernore, even assuming a public interest in the
results of any FEC enforcenent action and in “knowi ng what the
governnent is up to,” those results and the reasons why the FEC
chose not to proceed against Plaintiffs have already been
di sclosed to the public in the General Counsel’s Report and the
Comm ssioners’ Statenents of Reasons. See July 16, 2001
Prelimnary Injunction Order at 2.

2l These materials include four of the eleven adnministrative
conpl aints, the nanes of the 4 conplainants and 152 respondents,
the General Counsel’s Report, the conciliation agreenent with
DRI VE, and the Statenent for the Record by Commi ssioner Thonas of
Septenber 5, 2000. Defendant al so notes that sonme information is
avail able on the AFL-CIO s own website. See Def.’s Menorandum of
Law in Support of its Motion for Sunmary Judgnment (“Def.’s
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are in the public domain by virtue of the limted disclosure of
docurnents occurring thus far, Defendant has not shown that the vast
majority of the hundreds of nanes of individuals and third parties
contained in the 6,000 pages of the investigative file are publicly

avai | abl e. 22 Def endant does not dispute this. Mtions Hearing Tr

Meno.”) at 39-40.

22 Apparently recognizing that it cannot neet its burden of
showi ng what identifying information is already public and what
is not, Defendant asserts that all individuals naned in the files
have a “di m ni shed expectation of privacy” because aspects of the
FEC s statutory schene favor disclosure. See Def.’s Menp at 41-
44. Defendant’s argunent fails for the foll ow ng reasons.

First, the unm stakabl e nandate of Safecard is that any
nanmes and identifying information of private individuals
appearing in files within the anmbit of Exenption 7(C) are exenpt
fromdisclosure. This rule is categori cal

Second, the FEC relies on the fact that federal canpaign
finance | aws subject contributors and recipients of federal
canpai gn dollars to disclosure requirenents. However, this is
irrelevant, as the individuals nanmed in the investigatory files
are neither contributors nor recipients, but rather enpl oyees,
vol unteers or nenbers of Plaintiffs’ organi zations.

Third, it nakes no difference that conpl ainants may nake
their owmn conplaints public. Mst of the individuals nanmed in
the investigative files are not naned in the conplaints.

Fourth, it makes no difference that respondents may consent
to disclosure of their own investigatory files, as consent was
not given in this case.

Fifth, the fact that names of wi tnesses may be disclosed to
respondents in a factual or |egal analysis and probabl e cause
brief, see 2 U S.C. § 437g(a)(2)-(3), to which respondents have
an opportunity to respond, does not nean that there is any
occasion routinely to reveal the nanmes of those witnesses to the
general public.

Finally, the fact that the identities of w tnesses could
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at 54:7-18.

Furt hernore, even for those nanes that are known to be publicly
avai l able, for exanple, on the AFL-ClI O website, Defendant has not
nmet its burden of showing that the same degree of disclosure has
occurr ed. For exanple, Defendant has not shown that the AFL-C O
website, on which the nanmes of those persons appear, al so discloses
that they participated in political activities that were under
i nvestigation by the FEC or that they were interviewed or had their
files searched as witnesses. Because Defendant has failed to neet
its burden of showi ng that the same degree of disclosure proposed
has already occurred, it nust follow the categorical rule of
Saf ecard.

Accordingly, for the foregoing reasons, the FEC s refusal to
apply Exenption 7(C) to bar release of the nanmes and other
identifying information of third-party individuals referred to in
its investigative files is arbitrary, capricious and contrary to

| aw.

As a final matter, the Court w shes to acknow edge severa

serious policy argunents raised by the parties. First, the Court is

becone available in the event that an FEC investigation is
pursued in federal court, either by a conplai nant chall engi ng
di sm ssal of a conplaint (8 437g(a)(8)) or through an FEC
enforcenment action (8 437g(a)(6)), is not relevant. Neither
action was pursued in this case. Mreover, even where a matter
continues to federal court, the identities of many individuals
are routinely nade subject to protective orders.

28



aware that this decision ends a twenty-five year practice by the FEC
to nake available to the public the full investigatory record
pertaining to any conplaint filed once that conplaint is resol ved.
However, that result, as noted earlier, is conpelled by the plain
wording of 8§ 437g(a)(12)(A) and 11 C.F.R § 111.21(a). The nere
practice of placing an investigatory file on public record is not
entitled to judicial deference, especially when it violates the

statute and regulation at issue. See also In Re Sealed Case, supra

(overturning |long-standing practice of filing subpoena enforcenent
actions on public record because practice violated «clear
confidentiality mandate of 8 437g(a)(12)(A) and concluding that
agency practice of disclosure does not entitle agency to deference).

Second, Defendant argues that if 8 437g(a)(12)(A) remains in
effect after an investigation ends, any district court action
pertaining thereto woul d have to remain seal ed, | eading to a body of
secret case law and interfering with the FEC s litigation of other
cases in federal court.

This policy concern, while legitimate, is presented only
mnimally in this case. Wth respect to the FEC s enforcenent
proceedi ngs under 8 437g(a)(6), the district court does not review
the investigative file or the certified admnistrative record; in
fact, there is no requirenent that the adm ni strative record even be
filed with the district court. A 8 437g(a)(6) lawsuit is a

separate and i ndependent proceeding that seeks to establish that a
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former respondent in an FEC adm ni strative proceedi ng has viol at ed
FECA. It involves no review of either the wunderlying FEC
i nvestigation or the FEC s adninistrative enforcenent decision, but
i nstead requires fresh di scovery and a determ nation of the facts de
novo. Therefore, 8 437g(a)(12)(A) has no effect on the ability of
the FEC to prosecute these cases and no bearing on whether any
deci si on woul d have to be seal ed.

Nor will applicability of 8§ 437g(a)(12)(A) interfere wth
litigation wunder 8 437g(a)(8), when a conplainant challenges
di sm ssal or delay. First, this Grcuit has al ready nade cl ear that
8§ 437g(a)(12)(A) protects all information in connection with one
type of § 437g(a)(8) case, nanely those cases challenging the FEC s
failure to litigate within 120 days of the filing of a conplaint.

See In re Sealed Case, 237 F.3d at 667. As to the other type of §

437g(a)(8) case, nanely those challenging the FEC s dism ssal of a
conplaint, an entire record need not be sealed, as courts may issue
protective orders to ensure that particular itens of confidentia
information wthin the admnistrative record are protected.
Mor eover, these types of 8§ 437g(a)(8) cases are extrenely rare. See
Motions Hearing Tr. at 26:23-25.

Finally, the Court turns to a critical 1issue raised by

Plaintiffs and the ami cus curiae, nanely the potential effect of the

Comm ssion’ s disclosure practice on individuals and groups seeking

to participate in political life.
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It has |ong been recognized that the Commi ssion oversees an
area where “‘uninhibited, robust, and w de open activity is

constitutionally protected.” FEC v. Machinists Non-Parti san

Political League, 655 F.2d 380, 387 (D.C. GCr. 1981), cert denied,

454 U. S. 897 (1981). Moreover, the Comm ssion’s investigative and
subpoena authority is of a different “constitutional character” from
that of other federal agencies because the information obtained
touches “the very heart of the organi sm which the first anendnent
was intended to nurture and protect: political expression and
association..[.]” 1d. at 388. Not surprisingly, courts have
“meticulously scrutinized and substantially restricted” the
Commi ssion’s actions and have subjected them to “extra-careful
scrutiny.” 1 d. In view of this overriding concern about
infringement of political freedons, it is clear that the FEC s
practice of disclosing to the public information obtained pursuant
toits investigative authority “carries with it areal potential for
chilling the free exercise of political speech and association

guarded by the first amendnent.” [d.
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IV. CONCLUSION?®

For all the foregoing reasons, the Court grants Plaintiffs’
Motion for Summary Judgnent and denies Defendant’s WMdtion for

Summary Judgnent . An Order will issue with this Opinion.

Dat e A adys Kessl er
United States District Judge

23 Because the Court has found that disclosure would

violate FECA, its inplenmenting regulations, and FO A Exenpti on
7(C), and is therefore arbitrary, capricious and not in
accordance with I aw under the APA, it wll not reach the nerits
of Plaintiffs First Amendment or Privacy Act clains. This
approach is consistent with the judicial preference for resolving
matters on non-constitutional grounds.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN FEDERATION OF LABOR
AND CONGRESS OF INDUSTRIAL
ORGANIZATIONS and DNC SERVICES:
CORPORATION DEMOCRATIC
NATIONAL COMMITTEE

Plaintiffs, :
V. : Civil Action No.
01-1522 (GK)
FEDERAL ELECTION COMMISSION

Defendant.

ORDER

Plaintiffs, Anerican Federation of Labor and Congress of
I ndustri al Organi zati ons (“AFL-CI O') and DNC Servi ces
Cor poration/Denocratic National Commttee (collectively, “DNC)
bring this action to prevent disclosure by Defendant, the Federal
El ecti on Comm ssion (“FEC’ or “Conmm ssion”), of docunments pertaining
to the FEC s investigation of Plaintiffs. The matter is now before
the Court on the Mdtions for Summary Judgnment of Plaintiffs [#15]
and Defendant [#29]. Upon consideration of the notions,
oppositions, replies, the Mtions Hearing held in this matter on
Novenber 1, 2001, and the entire record herein, and for the reasons
di scussed in the acconpanyi ng Menorandum Opinion, it is hereby

ORDERED, that Plaintiffs’ Mtion for Summary Judgnent [#15] is



granted; it is further
ORDERED, that Defendant’s Mdtion for Summary Judgnent [#29] is

denied.

Dat e A adys Kessl er
United States District Judge



